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VIN DI CA TI ON, &: 


1 thoſe who are not accuſtomed to. the 


uſe of artificial reaſon, that a queſtion 
ſhould be made—Whether, at common law, : 
an author hath a - perpetual and excluſive 


ho gps to ſell his own works? 


This queſtion nevertheleſs, ſimple : as it 


ſeemeth, hath exerciſed the talents of ſome of 

our ableſt advocates ; and hath been found of 5 

ſuch difficulty and importance, as to be refer- 
red to the conſideration of the twelve judges ; 


before whom, after repeated arguments, the 
5 ſubject ſtill lieth open for farther diſcuſſion: 


A circumſtance which reflects honour on 
© the judicature of this country, where mat- 
„ders of private property are not haſtily or 


GS capriciouſly determined, but thus _— 


4 will, perhaps, be matter of ſurprize to 5 


7+) 


the moſt patient; folemn ad partial ex- . 


Fo uminatian. %%% Dy I 22 SROMRIPTN 


Were wiſhes to prevail | in an adjudication | 
of this nature, one would incline: to wiſh, 
that an author's right to the works of his 
own mind, the moſt noble operation . 

which human nature is capable, ſhould be 
under the protection of the ſtate, and ren- 
dered as ſecure and extenſive as any mode of - 
property whatever. At the ſame time, it 
muſt be confeſſed, that there are many cir- 
cumſtances which place the cafe of authors 
in an unfavourable light; when we conſider 
the ſhameful and licentious uſe of the preſs, 
which daily teems with rank obſcenity. and 


virulent * defamation; we are almoſt a... 


duced to defire that a right thus — 
dere ſhould be wane within BENE n 


i A Alpaionate mind, 1 will di. 
- Ringuiſh, between the caſe of ſuch licen· 
tious writers and the cauſe of authors in ge- 
neral. Let us leave them who are-guilty 
of ſuch flagrant abuſes, to the puniſhments | 


oy which the law hath provided: but let not 


Weir example, influence our — to the 
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5 prejudice of dels, and we can boaſt r 
many among us, who do honour to their 
5 _— and to their Lond 11 


Diveſting cab theres of favour on 
, the one hand, and of prejudice on the other, 
let us examine on which ſide the merits of 
this queſtion ſeem to incline ; for it might 
| juſtly be deemed vain and preſumptuous, to 
conclude poſitively with reſpect to a ſubject, 
on which perſonages of ſuch eminent abilities 
x _ find reaſon to ſuſpend their judgment. | 


its die to attain a juſt- Aden of the ght ” 
7 Poder conſideration, it may be neceſſary to 
examine the nature and extent of property 
27 general on the grounds of natural rea- 
ſon, as alſo on the principles of law :. a. 
as the arguments in the following ſheets are 
addreſſed to men of literature in general, | 
the writer will endeavour, as far as Tide . 


to ayoid lt technical e and juridic 


* * * ' +4 A , ; 
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7 55 101 is . that i in es © fir Kane late 

. of nature, all men had equal right to the 

uſe of vacant ſubjects which lay in common; 

and ſuch communion, for ſore time, lap 

Pied the 98 of property. But this con -- 
5 . en 


N 0 ; — 15 4 1 


mon \ right continuing no longer than 0 


1 "he occupant was in actual poſſeſſion, in- 
conveniencies aroſe which made way for the 


eſtabliſhment of property : by which is un- 


| derſtood, 2 perpetual excluſive. right in the 
poſſeſſor, to retain certain ſubjects till he hath 
; fignified his intention to abandon them. 


Such a 3 2910 ſettled, it became i in 


1 


The ſubjects over which nfoperty may be | 


exerciſed, are, in their general diviſion, ei- 


ther the productions of nature, or the inven- 
tions of art; or they partake of both. If 
men may Am an abſolute and excluſive 


right over the things of nature, a fortiori, 
5 they may claim ſuch a right over ſubjects of 2 


_ own creating or improving, | 


„This Is admitted by all the writers on the low of : 
nature: even they who doubt whether the power of 
making a will proceeds from the law of nature or from 


poſitive inſtitution, do nevertheleſs allow of donations 
Morte _ + ; 


1 
N 


a its nature ranſmiſſible ; . for he who hath a 
perpetual excluſive dominion over any ſub⸗ 
> ject, may either alienate it in his life-time, 5 
or transfer it at his death *: and that either : 
abſolutely, or under ſuch limitations as he 
ſhall think proper to impoſe. Eg : 


i 
. 
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The wirhers on the law of Bach require i 
"ines qualities to conſtitute an object of pro- 


perty; 1ſt, That the ſubject by' itſelf, or by 


its connexion with other things, be capable 


of affording ſome benefit to mankind, ei- 


ther immediately or mediately. adly, That 


it be open to the acquiſition of mankind, 


and reducible under the. cuſtody of man. 
- 2dly, That the poſſeſſor have the power 9 
excluding others: on e the benefit 


a with him. 4 


"Now a lerer. copy e of all theſe 
Sali It is capable of being 'uſeful to 
mankind— It may be kept under ſafe cuſ- 

; tody—And the owner may exclude others be 


. W menen ä 
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But be WhO nveiterts or F improves any | | 
. ſubject, hath not only a property in the indivi- 


dual thing invented or improved, but he may 
multiply the ſubject by framing others after 


the ſame model, and his 355 of Property is 


8 the ſame over all. 


The facultlls of human nature, 8 


being perhaps nearly equal, therefore he wo 
hav: wy invention or ene into 
ſociety, i 


4 
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. cannot ſet bounds to- the ingenuity ; 


of others, or preclude them from the-power 


of imitation; They may, according to 


their degree of ſkill, model other materials, 
Mithout his leave, into the like form; and 
=: ES thereby gain an excluſive right in that indi- 
| | Ks.” : vidual ſubject of imitation, which 3:56 ot 
= * n in their turn, _ PP: ng 


ve, 


TW ES 85 „ deduced this 1 gel 5 | 
—_—_ the ſtate of property from the principles of 
natural reaſon, it remains to conſider how: 


far the law hath thought proper to _ | 


1 0 nd theſe e ä 3 


It wail be foreign to the 3 ae 6 


SR e into the various modifications of pro- 
. perty which the law, hath created over the 
: things of nature. For the preſent purpoſe, 


5 ration. 
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wy 5 % 5 — 1 Some argue great {kill in the de- 
= 80. * are e facile in the exe· 
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it will be. ſufficient to examine what regula- 
4 iiong it hath eſtabliſhed with reſpect to ſub- 
| EE. + jects of invention or. improvement, which 
| „Alone apply to the queſtion under conſide- 


 Theſs ſubjects. are very various in their 
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5 cution. iv A fits is little 1 merit in 
the deſign, but great labour in the execu- 
tion. Some wholly. ſerve” the end of pub 
| lie utility; others are chiefly matters, of or- 
nament and amuſement. In few words, in 
ſome the labour of the hand prevails, in 


others the work of the mind: for ſome idea 


is requiſite in the coaſtruction of the moſt 


na ſubject of) ation. 


es we may readily 5 oercebvy a ;- Hills 
- of inconvenience, One who by great 
Ingenuity and application of mind had given 
exiſtence to a ſubje&, was liable to be de- 
prived of the fruits of his diſeovery by an 
imitator, whoſe chief merit MY was 
5 e. 5 | 


2 , 


— 


To 8 this hardſhip 4015 PR Sts ; 
the original inventor in the excluſive en- 


joyment of the profits ariſing from his own 


diſcovery, the interpoſition of the ſtate was 
| neceſſary. But as the beſt inſtitutions are 
liable to abuſe, ſo the remedy which was 
appropriated to guard the right of i inventors, 5 
Vas perverted to protect an unjuſt claim in 


thoſe who could not plead the merit of 1 in- : 
47 vention, ITY 


ve os 


A 5 : 
— % 7 . | 
f 1 
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-* Many Py 4» falſe or parti repreſen> 
tations,” or perhaps by corrupting the mini- 
ſters of government, obtained excluſive pri- 

1 which gave birth to monopolies: A 5 
monopoly“ being a grant for the ſole ma. 
ing or ſelling, &c. of any thing, whereby 
others are reſtrained of a freedom they bad be- 
ors or hindred in their lawful trade : for of 
a new aon, there can be no o monopoly. 


Vet, even in 1 to new inventions, 
5 mh the powers of the mind and body 
cConſpire to produce ſome mechanical eſs 
the excluſive right of the inventor ought to 
be limited to a certain time, in which he 
may be preſumed to have reaped the . Y 
fruits of his diſcovery, and to have made a 
proviſion for his family. The invention 
then ſhould be thrown open for the benefit 
of thoſe who have the art to imitate the 
thing invented: every machine being an ob- 
ject of trade, which, according to the policy 
of all ftates, ſhould be as free from reſtric- 
tions as Poflible. . e 


Theſe leading e being . 
cl let us next conſider the nature of a literary 


5 1 copy, and examine whether it may not be 
TTT 55 . „ i 
VVV | wo eſſentially : 


. ay Adee dom Weines | 5 
for if we can eſtabliſn a real difference be-.:- 
_ - tween them, we ſhall demoliſh the ſtrongeſt 
bold; wherein the opponents See yoo» oY 
1 _ have-entrenched n JJ 


; i 


: 5 «ul copy: or * —_ 1 3 
8 7 17 As an ideal or doctrinal compoſition. 
5 2. As: a manual eee compoſition! P, 


With regard 5 the fiſt; it is not not. 
| fary that the ideas be original. It js ſuffi- 
cient, that by a new combination of known 
ideas, the author has produced a different 
| compoſition, or eſtabliſhed a different doc- + 
trine. Nay, a mere compilation, in which 
there may not be A fingle idea of the com- 
Piller 8, is ſufficient to veſt an excluſive right CR 
in a copy; as in a report book, for example. 9 85 
Farther, being the authorof the language only, 
; is a good ground for maintaining an exclu- 
die right in a copy, though the ideas belong 5 
to another. Tbus a tranſlator. may. cl”; 
ſuch a right, being. in reſpect to thoſe who C 
: are not {killed i in the . the 7 of „ 
5 a new doctrine. don wank f 


1 3 * Theſe two general driltons are e ſufficient for the 
arpole of the preſent : argument : though each . 


be FR out into feveral nn $ MS. 
e e e, mano 
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is + +7 Withiroſpodi-to the weck 


tion, it is not requiſite to "FR NN 
iht to his copy, that the writing iu d be 
of his own hand; for he who employs an 
emanuenſis, has. as. compleat. a right to the 
copy as if he had penned. it himſelf: the 
-emanuenfis having, or being ſuppoſed: to 
have, a conſideration for his manual labour. 
The ſame may be fad of printing. The 


printer is Vai, aud i in 150 of, e an e u- 
5 being paid. by the It] 18 5 


8 2 12 781 * VI 
art and e eben, e "1 

FE „ „* * 1 "i er 
"From hence, 7 perhaps, we may! x able to 
1 r 


abs ſome elende diſtin&tions betweey, : a. 
book and a machine or utenſil. In th 


latter, the completion of the piece of meer. 
iſm is the end to which the ideas of the in 

ventor are ditected. In the former, 5-0 
are two. ſets of ideas, tendin 'to. different 
15 ends. One ſet is applied to the e framing of 
' the defirinal compoſition, -which is the end 
the author Propoſes ; 3 the other i 1s. directed 
towards the executing of the mechanical 
compoſition, w which is the end o the 5 81 
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bi trlew⸗ Therefore in a beck, e 
cbauitul part, that is, the writing of print⸗ 
ings, witk reſpect to the author; only the 
min for 1 the HoAritial Twp | 


I * 
hots 3 I © N „ 
Which 18 the hd e e IG, 
: 4 $4 A q 4 FF - $f x 7 : . 4 4 ; 157 i 72 ir 
3 TRI: 75 rat & wn 4 Fs of y EB Tos =P , ; : 


Farther, 'n Echibe, as 2 been Aut. 
mitted, if exhibited to view, may he copied: 
ot ififitated withbiit the leave of the inven- 
tor; therefore, as has been ſhewn, it wants 
a diſtinguiſhing characteriſtick of property. 
But an author inay produce his copy, may 
uſe it in publle, and fuffer it to he inipected, 
and yet no one without his cotiſentcan make 
ttemſelves muſters of the bontents. Thete.: 

; fore f - propoſe to reap any benefit 

: dhe « ition; they muſt entitle! 
zected advantage under 


Miedl: und he Hath certa Milly 4 derb 
3 excluſihe detminion over that ſubhect 
Fhith he en üfe id public, and which 
verkheleſs ee ene imitate upaitiſt his 


i 
1 5 8 TRY; : Mon ages” þ Yor ole T4. LIES 8: I. 
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5 Again, a machine is in Alk, a5, ſoon a as 
do > + an | of trade, and con- 
1 "Aon 


dach decade 1 he thinks opere in. : 
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) ᷑ f * e 
| | ſequently the oe as has been bled, 
ought to be limited. On the an , 
literary cop is only an object 
guatenus its mechanical compo ition | "i 

the printing, &c.. Therefore if the queſtion, 

Uh, | was, whether a printer ſhould have a per- 

5 petual excluſive right of printing, the argu- 
ment which places a book on the ſame ſoot⸗- 
ling with a e l eden apply Y 

ws aden Wen. en 2 76 055 481 
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= . Bot an 88 3 to ae kong, com , « bf 
8 ; | fition, depends on different principles. 1 
LET: © compleat compoſition before iti 18 printed, | 

EE — ae it comes to be an ̃ „ 


2 may ſell bis original manuſcript : 
| to ro one, may ablolely for a * 4 :;& ut 
raf he. rather chovſes. to depend, on an un- 
s I Qed: by gr gra- = 
dual revorns, ag may hath multiply his. 
7 and diſpoſe of them to ſeveral, each 
for a all confideration, Kill, referying-/to | 
himds «the abſolute propriety over the ori- 
: ginal manuſcript. In which caſe, natural 
. reaſon and juſtice determine that every . 
/ which/i is multiplied, ſhall be multiplied for 95 | 
3 | hixbenekics and eee ER GG | 
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1 , which "Tas: facilitated the circula- 
2 
judice he” author's right. ” Yr, 
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ee ee eee 


to the principles of natural reaſon, and guard 
the rights of an ingenious and induſtrious 
individual, unleſs the protection it affordeth 
ſhould tend to work ſome eres ee in 


vrhich caſe artificial r 
ſuggeſt ſome medium, to reconc 
5 e ſuch diſcordant Duckies 


. 5. | 


A * NY 
SIP 


e the 08 Nee no > public in- 


N Ty 


jury can enſue from an author's perpetual 
excluſive right over his own works. It has 
no tendency to prejudice the intereſt of trade, 
for. ſo far as the mechanical part of literature 
is concerned, no cel right 3 is ſet up or 
„ 18 49.4427 e . — 50 . f . 
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tine e to contend that the we! & | 


rary copies, 1 reſtrain or me . 


8 "Nether, — it any re to Sonne 
the powers of genius: for he who obtaineth 
my copy may appropriate my ſtock of ideas, 
and, by oppoſing my ſentiments, may give 
birth to a. new doctrine; or he may: coin- 


8 1 14 * 
different illuſtrations, may place my 
trine in another point ef view: ànd hee 
caſe he acquireth an exalgſive: ae 
copy, without invading 
though he may be ſaid t to 0 on n my & = 
Fg eee eee different ſuperſtruckure. 
An intonfarrudie addition or improyenier 
however; will not ſupport hi claim 1 the 
ſupplying literal or verbal omiſſions; or 
the correcting of literal or verbal errots, fot 
inſtance: will not be ſuffitient to found d-titw 
right in him: und a eee, 
ſlighteſt degree of common underſtadiing 
may, be the ſubject what it will, diſtinguiſh, | 
dor be tavghr'to*diſtiaguiſh} where thie diffe- 
kenxe ls eſſentiul, and where eee ea 
"gf 11 Wo e 1970 eilt TOY: ** 3 Vit h 
Mrewc und ibgenious dorlter e, that uf au- 
Highs i Waſte is not ru but e, 
44 * Property,” ſays he, « js either rpOt 
* or inco oreal. It is admitted that this 
p chic) bn ks privieiph! fy ih — Ia, 
oy Aol it be like wiſe inherent in the fort 
2. "368 Corn pofitiof of "the piete; b % RAN 
i 56 ft exfily Aiifingdithed tid afceftained. 
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% differs from every other incorporeal right, 
41 either original or derivative? He farther 
obſerves, that admitting this property, it 
26 ſhall de governed: dy the rules of other 
* propert) As if, faith he, | 96 the chil- 
e dren could inherit, or the w 

Able of an author's lofty: and fublime con- 
t oeptions. He then proceeds to give other 
Inſtances where the author's right to His copy 

*eannot be governed by the rules of p- 
which he exempliſies: and indeed his con- 
cluſions would be as juſt as they are ings- 

nious, were the property under _—_— 
ton of the nature which SOS « : 


: Ws 7 
944 47 wi” 2. 
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1 will not his Bbcefary Botweser to re- 


I the arguments of this writer /eriatim, 


fince the principles whemſelves from whence 
they are ce, re to be CO: 


e. | 


" This property, faith his” is ngt war Thy. 
is true, in the technical ſeple* of the word. 


3 , p * by x "#YF + 
1 4 45 * # 4 r 
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Ber here "lieth | the error. He uſes the 


Word real Jews aan not only as oppo! 


Ling! from 
be fe © Thus when * ith, the 
children 


\ 
\ hee! Eh 


n „ 


> o be dow- 105 


f 


is 


- 
- 
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. cannot 1 or the nas - 13 
able of a literary copy, his concluſions are 
Juſt, in the technical ſenſe of thoſe words. 
For an inberitance, and even a 1 freehold can- ; 
not ſpring but out of lands, tenements, or 
hereditaments : : or, as the old lawyers 3 
To : phraſe it, ſomething which ſounds =} 
in the realty... But though this property is 
not inberitable, it is tranſmiſſible ; that i is, It | 
may be transferred by the proprietor -in his 
life-time; J it may be bequeathed by will; or 
it may be divided according to che e 
_ tions of: . in ae of: ee, 35 


"Again, it is 5 that a wiſe i is not dow- ps 
vo of this property, becauſe dower muſt 
_ Iſſue out of lands or tenements: but a wife 
will be intitled, under the ſtatute of diſtri. 
bution, to her ſhare or portion of the "_ | 

Wt from the ſale of this property. 


This leads us to Saller an theory "oY 8 
to his copy in another point of view, in 
which it will appear to have all the qualities 
oy? property, and to be eaſily governed by the | 
_ Enown and eſtabliſhed rules of law. Vo La 


. 3 "4. e 


0 Leti us ſuppoſe then:: A terry t copy to be 4 : 


perſonal ** and it will t be found to have 
N TIE 1:4 


pes N ay E 27 PE Et . . 7 
| "aver quality, by which the. common law of — Ol 
Eng land hath defined and deſcribed ibis 


1 


9 of property. For it may be ac- 8 
quired, 1. By the king's prerogative. 2. By „ 
gift; 3. By ſale. 4. By theft. 5. e 1 
ment. 6. By adminiſtration s. . 


It may likewiſe be recovered in the fame 
Ai as any other perſonal property: for 
i any one wrongfully poſſeſſeth himſelf of 
an author's copy, he may ſue what the law 
calls a mixed action againſt him; that is, an 
«ion to recover as well the thing demanded | 


| * The dunn of property u corporeal and i in- 

corporeal makes no difficulty in this caſe. For though 
the ſentiment or doctrine, conſidered abſtractedly. * 
——— and ideal, yet, being impreſſed in viſible 
characters on the Peper, the ee _ is a cor- 5 

Poreal ſubject. ; 


The argument 0 by then writer of the dae 
from the nn that ideas are not ſuſceptible 
gf property,” may be granted without admitting 
bis concluſions. For though ideas conſidered ab- ; 
ſtractedly, are not ſuſceptible of property, yet when | 

| impreſſed in viſible” permanent characters on paper, 

they then become as it were incorporated, and a lite: 

rary copy is thereby made the property of the author. 
But, ſays the writer, when it is publiſhed, it becomes OE 
common. No the author ſufficiently 1 intimates his 1 in- 5 
tention to appropriate it to his own uſe, 5 2 
* for e. at a certain price 
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Do, Es againſt Fg wag a br 
„ juſt detention; and we may challenge the 

. of literary property, to produce an 

Inſtance where it cannot be Eofeined by the 5 


elablihec rules of law. 0 5 Vo be Sag, 


| 8 0 er N 
- 1%%H 


| 0 2 75 Having conſidered. this- right. on. W N | 3 | 
| . neral principles of law, let us now proceed | 4 
2 5 to the examination of thoſe particular cafes, 

| | wherein literary property has come under 
|, gonfideration; and we ſhall find that the ar- 

HG _ gaments/. of the. moſt eminent lawyers, and 

* „ the ſenſe even of the legiſlature itſelf, are 

5 in aber of the author 8 excluſive right. 5 


33 Ys 


1 is: hogs. that. the PA queſtion * | 
Alenia ng deliberation before the twelve 
e is of the firſt impreſſion: therefore, 


where we cannat reſt our arguments on a po- 
ſitive adjpdication i in point, we muſt be eon 
tent to teaſon by analogy and inference: and 
XG the firlt caſe which occurs for this 1 
nah > that of 75 ith « again 


EL | | : "> he ee a8 „ Phbebtee brbught'sh 
a {aw of debt e 7, Li 85 rinting 
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4 . it 
1 Gadbury' . 1 „ and Pemberton, 
on behalf of the Company, obſerved that 
«. there was / once a queſtion how far a 
« grant for the ſole printing of any particu- 
<, lar book, ſhould ſtand good againſt them 
« who claim a property in the copy, para- 
| « mount to the King's grant? And opinions, 
i faith he, were divided upon the point. 
t But he urged, that the. defendant. i in this 
<< caſe made no tithe 10 the. copy, but only 5 
« pretended a nullity in the patent. The . 
ee book, he concluded, which this defend- == Hl 
ant has printed, has no certain aut lor: 4 eee 
de and then, according to the rule af 
ec law, the King bas the property; and 2 
s conſequence” 25 a Nie Were 15 
| „ 4% Ur ty 


„Lie we find that Bal IRS at mag 

- Mie! clearly and expreſsly acknowledge the 

author's right of property to his copy, 

- which, in ſome caſes, is paramount the 

King's grant: and we ſhall ſee that theſe 

| arguments are farther corroborated by the 
5 opinion of the Court, who reſolved, 5 

1 Almanacks may be accounted prerogative | — 


2 F and We that ſince printin 
D2 1 hath 


* 4 


LETS 9-2 


1 


40 bath been invented, and is become: a com- 


. © mon trade, ſo much of it as bath: been kept 
 *. encloſed, never was made COMMON: but | 
© that matters of fate, and things concern 
te ing the government, were never left to 


e any man's liberty to print that would: 


te that though printing be a new invention, 
© yet the uſe and benefit of it is only for men 8 

to publiſh their works with more eaſe than 
they could before—That men had ſome 


JOE 


_—- 
= 
Ca) 


* other way to publiſh their thoughts before 


c printing came in; and foraſmuch as print- 
<« ing has always. been under the care of 
| « government, it may well be preſumed that 

s the former way was too—That there is #o 
of particular author of an Almanack : and 
te then, by rule of law, the King has the 
te property in the copy—That the additions 
tte which are common in Almanacks, do 


* not alter the caſe, no more than if one 


1 Should claim a property in another man's 
1 copy, by reaſon of ſome inconfiderable ad- 


806 ditions of his own,” 


4 


*. 


From this opinion of the court, we may 
collect, that ſo much of printing, as has 
tee * Mole, that! is, the n of thoſe 


copies 


Y 
| 
f 


2 
— — 
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£41 


wo ies cs the prerogative has appropri i= 
Ke and which relate to matters of ſtate, 
Kc. never was made common; or in other 


words, never was open to be diſcuſſed and 
printed by every author who choſe to pub- 


bn his ideas on thoſe ſubjects. This pro- 
| poſition we ſee is à negative pregnant: for 
the plain inference from hence is, that in 
ſuch copies which do not concern the go- 
vernment or public conſtitution, the author 


micht claim a right, ee the: young” 


* 
9 * 
4 a © + * 3 
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This en is 1 by an fol 


| ts : For we find that one principle on 
which the court determined the merits of 

this caſe, was that an Almanack had no 

Particular author, therefore the King had a 

. © Property in the copy. Conſequently where 

there is a particular author, the prerogatiye 
| cannot take place, Wen leſs can a. _ 

| | accrue to a e 25 


” 9 5 


Dann it was 1 Yet by the court, L 3 


| from an inconſiderable addition, no one 
ſhould claim a property in another mans 

copy; which is a farther expreſs acknow= 

1 _ of * author's excluſive right: 
* | Moreover. 


— 


T 22 * OS 
- Moreover: it is material. to obſerve, FEE | 
*. court on this occaſion declared the uſe 
and benefit of printing to be that men 5 
might publiſh their works with more eaſc 
40 than before.” But ſhould the opinion pre- - 
_ vail that an author has no excluſive right in 

his copy, then printing, which was in- 
tended for his benefit, and contrived to cir- 
culate bis works with more eaſe, will im- 
poſe new hardſhips. on him, and: Om ww ; 
_ — prejudice to his intereſt, - . 


Wy 18 


But the next caſe a comes under 
| conſideration, applieth perhaps yet ſttonger 
to ſupport the principles | and diſtinctions 
1 n. in n andy we . | 


we 


13 
a HOPE * 
6:4. 4 4 ae * 


of the 3 of e 8 
tentee, againſt Darrel 93 lin which it Was 8 
contended, on the principles of the fore- 
| going caſe, that where ni individual 

* perſon can claim a Property in a thing, 
„ there the King hath a right veſted in 
% him by law; And that where there is an 


FE e e, in the her" W 
Is 4 3 Mod, "6+ BA 


Me — — _ 


« ahi were af Mert Before. on this oc 
% fon likewiſe it was argued, that wenn 
4 had as great a prerogative in writing any 
1 8 ee of a public nature, as he hath in 
printing of it: and that printing was as 
«an art exclufve o 5 dan printed.”.. 2 
0 ba ONO ts e 11707 : 
The court es ne; in this: caſe, raiſed a 
„ dittastten between „ things of 4 public 
- < uſe; and thoſe ng ert, are WR in 


2 f CATE * 


* their nature.” ta } 


aden © FFF 
Fel bees i e collected, that if 
* thing printed be of a public nature, it 
becomes a prerogative copy: or if 0m“ 
iodividual perſon c. can claim a x property, then Wo 


ED 


ati#e;" chat is, not relative to matters of 
e ;"though It Rag of Public: uſe, vet the 


* Wege — and Gsettud ed 
<tainedin a bobk, are compoſed of —_ 
5 ea 1 and ariſe from our perception of 
2 „ 3 _ 


8 
- 
— 


— 


Ng e i power or qualies. Pa the 
. mind: to poſſefs this quality excluſively 
4. is to reſtrain all men from exerciſing War 55 
* facultics on a their: own ee, e 

| The ingenious. writer is "here combating. 
pres ſhadows preſented. by his own. imagi- 
nation. The excluſive right contended for, 
is ſo far from having a tendency to reſtrain 
others from the exerciſe of their faculties, 
that it contributes to enlarge them; 3, a8 it al- 
fords encouragement for authors to compoſe 
works on which others may employ their 


4 ere talents, ue eden th ; MOVE, 


858 fultice abi — they mould a, 

I convert that very ſubject to their own pecu- 
niary advantage, which has given them an 

ä opportunity of exerciſing and extending 

_ - their; ideas. . He-who buyeth a book, payeth 

only for the individual book ſo bought, but 
doth not preg a priviledge of multiply- 
ing the copies. He pays but a ſmall conſi- 
deration for _ in proportion to the value of- 

the original manuſcript ; for this reaſon, be- 
"cauſe there is an n me en annexed 
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' ſhall be for the benefit of the eee 1 
| * to: guher his profits by flow returns. 


f "The purchaſer may indeed indiretth 8 | 
a 4 pecuniary benefit from his purchaſe : ſince 
the agreement or diſagreement he diſcovereth 5 
in the ideas which compoſe the ook, may 
be the foundation of a new 


ofitions in 


— . . _ * 0 * 4 — 4 i ©; * — * 5 
n 9 l mo Reg ot : * ä 4 by ONES 7 r. * 
3 %%CFT!! TTT——T——T¾ ¾—)ir ð¾ ot, Coin, 7, 3 
TIES 893933 . 10s | * r * 18 VET INE. NT S * YO gi SI 
P b A 8 - 
A age? Cod ? r 2 7 . 8 PS. 7 * * 5 = bd © 4 0% * 1 


which he may either contravert, | or farther 


5 Muſtrats. the ee of. the book: 0 e 5 | 
W e 5 * 3 ES + Yoo es W FRE ' : 


* + * 0 
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| This brings 1 us ; to examine! 1050 the title to 
. copies of antient authors. Theſe, ſays the 
writer, are no more ſuſceptible of property 


. than the elements of alr and water, which 1 
are for the common benefit of mankind : 


EE Fs and, he adds, all copies are of. the ſame-na- | 5 
ture. So that upon this principle, an author 
bath no property even in his individual manu- 


ſcript; any one, conſequently, might, with- ; 7 
out any injury to this writer, have ſeized 20 


His copy in its paſſage from the eſcrutoire to 
the preſs. Moreover, if it is no more fuſ- - 
eeptible of property than the elements of 


air and water, then it could not become the - 


* of Prerogztise, which our author 
| 1 will | 
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will not Oey; Such are 4 extravas ; 


geances which reſult. when i ingenuity attempts "IP 


to writhe and torture arguments, in order 
to make ene ere with - erroneous 
PR... 


1 25P6/ prove, Bowerer, that antient copied 
"Fs are not ſuſceptible of property, he ſuppoſeth. 
a manuſcript of Menander to be reſcued 
from the duſt. The editor of this copy | 
. could not, ſaith he, derive to bimfelf 4 an | 
J « ec excluſive right by occupacy or improvement : 1 
nor can the king grant to him the ' ſole right 
"© of printing it for a term of. Jears, becauſe 
l « he is not the inventor, nor is it. a publie | 
i nature and importance, N to the Saua 5 
: 525 e Ag : 


In ſupport of this Aeerrige, he en us 
caſe of the Earl of Yarmouth againſt Darrel, 
above- mentioned. But if he had maturely 
conſidered that caſe, he would have found 
chat the reaſoning it contains, was by no 
means favourable to his general principles, 


5 or applicable to the- particular e for | 
8 which he hath cited | it, 2 | 


£ ; | y 
« et | be. . 5 [ 
The 


7 ie propoſition gates laid: dodge I 
. the king cannot grant a patent unlefs the 
* invention be new, doth not prove that the 
5 prerogative is barred with reſpect to antient 
copies. 1 hough the king cannot grant an 
excluſive right in them, on the principle of 
their being new inventions, yet he may make 
ſuch grant upon a different principle — which 
is, that of there being no individual, par- 
ticular, or certain author, Who can make | 
title to the copy, whereby the property 
"Ip the N W oy ana it to another, 
8 fs 301005 
* This prerogative ieh — to eien 
copies hath been frequently exerciſed; Queen 
Elizabeth, amongſt others, granted a patent 5 
for, printing Corderius; and though boox- 
ſellers do often multiply new impreſſions 
without reſtraint, yet the inherent preroga- 
tive being in the king, whenever he exerts . 
it, he excludeth all an and their right . R 
n . e e, | 


= ö $35» 
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5 8 el now to enquire ini tis as 
. a the legiſlature concerning the right in 
queſtion. The firſt ſtatute on this ſubject is, 


| "wow Dy Fg Re: J 8 and Bern or Charles 
e E 2 * the 
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1 knows the occaſion 
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. for 1 Wine Ruery 


with the e 2 thoſe 5 


dne ACQUAINLEd 


. which, notwithſtanding its deen 
title, hath a direct tendency to impoſe the 
moſt heavy and ſervile ſhackles on literature. 


, it is expired; and we hope that an | 


inſtitution ſo repugnant to the Ne 1. 4 
fre e e will never 0 8 8 } 

Vet even hls at, fo :njurious: to 3 
 acknowledgeth and guardeth the excluſive 


rignt of authors to their copies. For it enacts, 


« That. no perſon ſhall: print any cppy - which 


4 6 * another. bath. = virtue my letters 1 er. 105 


\ 0 wan {| | 
1 * * Kok * 4 *% uu 
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| The wa 2& . * 159 86 canfides, . 
ration, is the 8th of Anne, entitled, An 


e act for the encouragement of learning, by 
0 veſting the copies of printed books in th 


« authors or purchaſers of ſuch copies, dure : 


| « ing che times thateia mentioned.” 6 ba pay 


Mw 5 8 5 
* * 5 7 
3 

LY , 


The nt pee lp of the Ban 70 a 
Lune. V Parliomens on the Subject of 
| r, 


Jitirary Pfwpety, Hits Wick great Wü 5 
proved this to be not a refr:1ve, but an 
accumulative law; and conſequ nt 
the ſole foundation, but an additional ſup- | 
port of literary property. This he infere WE 
from the preamble, which ſets forth the bas 
effects ariſing from the li iberty taken of print- 
ing and reprinting baoks, without the con- 
ſent of the authors or proprietors.” «© Now,” 
_ faith he, could the injured; parties here 
mentioned be proprietors of that in which 
they had no property? Not only the expre fe 
on, but. the ſentiment}? he adds, 5 neceſ- 
ſarily ſuppoſes the word Proprietors to be 
1 in its 5 ae 0 TE DG 


5 d bet 3 want a a e we 
= add, that if we could ſuppoſe the le- 
giſlature to have uſed the word Pepe 
5 inaccurately, or. as denoting a poſſeſſon 
Without right; yet what follows would de- 
ſttoy ſuch a ſuppoſition. For the firſt clauſe. 
in the act provides, that . the author of any = 
. book, WHO Har NOT TRANSFERRED 
 #*. the copy to any other, vr the bookſeller who 
bath pukchAsED or ACQUIRED) arty. copy; 
„ 6c Shall have the ſole right. of printing 11 the 
1 term of runny: wr.” 9 


8 


P * 


1 2 30 'Y a . OF 
Here it it is maniſeſt that the act led not 

create à right in the author or bookſeller, 

but preſumes a right already ſubſiſting, It. 

is obſervable, . .that the words above-cited, 


refer to tranſactions between the author and 


51 bookſeller prior fo the a#.-—Could an author. 
_ transfer that in which he had not a legal ex- 
dluſiye property? Could the bookſeller pur. 
: ebaſe or acquire what the author had no fight 

to u or e . 5 


| Nothing 6: can > has more 1 than 4. ex- 
preſſion and ſentiment of the legiſlature: 
having it in contemplation to grant an ad- 
ditional. ſupport for the encouragement of 
| learning. For this purpoſe it provides, that 
if the author hath of transferred his igt, 
be ſhall be intituled to ſuch additional ſup- 
port for a certain term; that is, he ſhall have 
ed the ſole right (already ſubſiſting) Rrength- 
ened and ſecured. by the penalties which 
follow. But if he hath transferred it, then 55 
the bookſeller, who hath purchaſed it, ſhall 
be intitled for the like term to the ſame ad- 
ditional benefit. There is no right created,” 
5 bas a "on een as 1 either : 
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4 


1 ts. © 7 x 5 2 1 =» tows * 7 ee X * x 
, . 1 { f 2 1 > 4 | Tod * 
x K 8 A: 5 5 * . $575 - 7 4 
1 ag R { 1 
* * ” x l 
/ L. 42 f 
J x 
y 4 0 

7 F * 

-. 


4 


1 31 . mh Ros 

in the author, or transferred to the bsok⸗ 
ſeller, before the making of the alt, is con- 
firmed by inflicting certain Yn on 


| the invader “. IST ee 4.0 


1 


FThe writer of the Enquiry aſks, © if this be a na- 
4 tural right, to what purpoſe was the act of parltament 


< made by which the property of each copy was eſta- 


4 bliſhed for a term of years? All affirmatory acts,“ 
| he concludes, ** ſtrengthen and extend the common 
e law; whereas this eſtabliſhes for a time a right, 
4 which, 5 ar muſt have exiſted at all W 5 7 


"Is this i pr en of the cr is . erroneous. 
It hath been ſhewn above, that the act eſtabliſheth no 
right, but takes up a right already eſtabliſhed, which it 


guards by additional penalties, It is the penalty, not 5 


the right, which is eſtabliſhed for a time: and there 
was good ſenſe in this proviſion. For at common law, 
a jury muſt be under difficulty in eſtimating damages 
for the invaſion of an author's property; which, from 
the nature of the wrong, are not eaſily aſcertained. 
Therefore, i in aid of this right at common law, the act 
provideth, that 4 every book expoſed to ſale without 
* confent'of the proprietor obtained in writing, ſhall 
4 he forfeited"and made waſte paper of : and farther, 
C that the offenders ſhall forfeit one penny for oy 
e ſheet in his cuſtody, or expoſed to ſale.” 
one knows, that it is a uſual practice to W a 
Kemad) at common law by the additional ſanction of a 


ſtatute; and the reaſon why this additional ſanction i 1 


' reſtrained to a | OO > of years, is n e for 
5 
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| 8 .. 50G dis belag the = = Mien property, — 
28 it is founded both on the principles of na- 
tural reaſon and of law; let us, in the next 
Place, view it in the point of convenience 
5 und inconvenience, and examine whether an 
exelunve right is likely to be favourable "= 
di cial to the caule af, literature. hr | 


3 


0 ue Aeatficn a this point; this is - 

1 of the Enquiry obſerveth, that © in England, 
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